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By and tfaroug|h tfae underdgned counsd, tfais Response to tfae Complaint designated as 
Matter Under Review No. 6501 is submitted on befaalf of Bnmner For Senate, Larry Legrand, in 
fais capacity as Treasurer of Brunner For Senate, and Jofan Brunner. For tfae reasons set fortfa 
bdow, tfae Conunission diould find no reason to bdieve tfaat any respondent violated tfae Federd 
Election Canipdgn Act of 1971, as ameuded (tfae "Acf* or *TECA"), and tfae Commisdon 
diould dismiss tfae Complaint 

Ihe Complaiiumt dleges tfaat Jofan Brunaer 'lias conducted an active campdgn wfaile 
making none of fais required filings with tfae Federd Election Commisdon,** in violation of 
FECA*s provisions requiring candidates for federd ofBce to register and report with tfae 
Commisdon. The Complainant acknowledges tfae testing tfae waters regulations at 11 C.F.R. 
§§ 100.72 and 100.131, but enoneously concludes tfaat tfaose regulations do not apply here. 

I, Factaal Background 

The Conqilainant, the Missouri Democratic State Committee, filed this con̂ laint on 
September 29,2011, and immediatdy issued a press rdease. They qipear to faave done so based 
on a statement made on September 28 by John Hancock tfaat Mr. Bnumer'Villbemakinga 
major annoimcement Monday morning dxiut fais politicd future.*' Media reporte of tfae 
Complaint qipeared tfae same day tfae Missouri Democratic State Cominittee claimed to faave 
filed it (Sqitember 29,2011).' The Complaint was not recdved by the Commission until 

' Eli Yokley, Mo. Democrats to FEC: Brunner "skirting" canipaign law, PoliticMO, (Sqit. 29,2011), 
httK//roliticmo.com/2011/()9/29/mo-democrats-to-fe(>bmnner-̂ ^ 
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October 6, wdl after tfae Nfissouii Democratk Stete Committee had achieved its imended 
purpose of generating media coverage. Nevertheless, tfae Respondents are left witfa no choice but 
to td̂ e seriously tins press fodder masquerading as a formd complaint and file a response. 

John Brunner announced his candidacy for tfae U.S. Senate on October 3,2011. Mr. 
Brunner and his campaign filed a Statement of Qiganizatinn (Form 1) and Stetement of 
Candidacy (Form 2) on tfae same date (October 3,2011). As uequired by Connnisdon 
regdations, Respondente will disclose dl of Mr. Bruimer*s pre-candidacy finaiidd activity on 
tfae coininittee*s first disclosure report That report will show tfaat Mr. Brunner did not engage in 
any fiindrdsiiig elGKirte for a potentid candidacy, and all testing die waters eiqienses were pdd 

rvi fiom Mr. Bruimer*s persond funds. 

^ IL Anolicabte Legal Standsrd 
Ml 
^ Three receutenfbrcemeot nutters interpreted and applied tfae testiiig tfae waters 
Q regdations. As tfae Commisdon oqilained, 
in 

Under tfae Act, an individual becomes a candidate for foderd office when tfae individud 
faas recdved or made contributions or expenditures in excess of $5,000,2 U.S.C. 
§ 431(2), and then has fifteen days to file a Statement of Candidacy with tfae 
Commisdon, 2 U.S.C. § 432(e)(1). An individud who lias not yet decided to run as a 
federd candidate may '^est die waters*' prior to declaring candidacy. 11 C.F.R. 
§§ 100.72 and 100.131. While testing tfae waters, tfae individud need not file reporte witfa 
die Commisdon disclosing money received and spem, dtfaougjh all sudi activity is 
subject to tfae Aa'slimite and profaibitions. Id If tfae individud becomes a candidate, all 
sudi financid activity must be reported. Id. 

During tfae 'Hosting tfae waters" period, an mdividud may, among otfaer tfaings, conduct 
polls, make telepfaone calls, and travd to ddennine tfae viability of tfae potentid 
candidacy. Id. Commisaon regulations provide that certain activities may indicate tfaat 
an individud faas decided to become a federd candidate aid is no longer testing tfae 
waters, sudi as: running generd politicd advertising; raising fiinds in excess of tfaat 
wfaicfa wodd be reaaonably required for exploratory activities; niaking or aulfaoridng 
written or ord statements refening to tfae individud as a candidate; conducting activities 
in close proximity to tfac election; and taking action to qudify for tfae ballot under state 
law. 11 C.F.R. §§ 100.72(b) aod 100.131(b). 

MUR 5934 (Thompson), Statement of Reasons of Vice Chainnan Petersen and Ckimmisdoners 
Hunter, McGafan, and Wdntraub at 1-2. See also MUR 5930 (ScburingX Stetement of Reasons 
of Vice Cfaairman Petersen and Commissioners Hunter, McGafan, and Wdntraub at 1-2. 
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hi MUR 5945 (Ldor), five Commisdoners appear to have employed the same basic test 
for determining whedier an individud is ''testing tfae waters" or has actually decided to become a 
candidate, dtfaough not dl five Commissioners came to fhe same resdt Commissioners 
Petersen, Hunter, and McGafan indicated tfaat "a definitive declaration of present intent to seek 
federd office" was necessary to legally remove an individud fivmi the ambit of tfae testing tfae 
waters providons. MUR 5945 (Ldor), Statement of Reasons of Vice Chairman Petersen and 
Commisdoners Hunter and McGafan at 3. Commissioner Weintmub, writing separatdy, 
considered wfaetfaer tfae statemente m tfae record amounted to "an imambiguous statement" tfaat 
tfae individud "faad made up his mind to lua'*̂  MUR 5945 (Ldor), Statement of Reasons of 
Commisdoner Wdntraub at 2. Commissioner Bauerly indicated her agreement witfa 

\^ Commisdoner Wdntndb's andysis. 5!ee MUR 5945 (Lalor), Stetement of Reasons of 
< 0 Commisdoner Bauerly ("I supported tfae Generd Counsd's recommendation in MUR 5945 fbr 
< 3 tfae same reasons articulated in Commisdoner Wdntraub's Stetement of Reasons."). 
n 
lfl 

The Coniplainant does iiot set fortfa filctelfaat demonstrate tfaat Respondent issued 
I ̂  "a definitive dedaration of present intent to seek federd office" or "an unambiguous statement 
I indicating tfaat fae "faad made op his mind te run.*' Corapldnent condudes, in an apparent 

reference toll C.F.R. § 100.72(bX3), diat "[t]he facte clearly show diat Bnmner faas autiiorized 
stetemente referring to faim as a candidate, and faence long ago triggered actiid candidacy under 
FEC rules." Conqilainant, faowever, does not provide a single example of an "autiiorized 
stdemenf * referring to Mr. Bnmner as a "candidate." 

in. Legal Analysis 

A. Travel 

Mucfa of Complainant*s so-called "evidence" is dmply unsourced speculation. For 
example. Complainant asserts: "Media accounte sfaow tfaat fae travded for more than five montfas 
promoting fais xuucent candidacy He travded to Wasfaington to confer witfa nationd 
Republicans about his candidacy.** Complaint at 2. This passage fixnn tfae Complaint includes 
no citations or souroing. Wfaile uiudear wfaidi "media accounte diow tfaat fae travded for more 
fhan five months promoting fais nascent candidacy," Commission regulations make perfectiy 
clear tfaat travd is an appropriate testing tfae waters activity if "conducted to determine wfaetfaer 
an individud diodd become a candidate." 11 C.F.R. §§ 100.72 and 100.131. Complainant's 
specdative assertion diat Mr. Brunner*s travd was for tfae puipose of "promoting fais nascent 
candidacy" is nothing more than Couqdainant's conclusory statement No actud evidence 
supporte idle claim. Fiutfaeimore, tfaere is absolutdy notfaing iniproper or umisud about 
"travdjinig] to Washington to confer witfa nationd Rqiublicans" to discuss a potentid candidacy. 

' Tiiese two sbmdazds aie bodi ganeaUy oaosisteiit witfa die **statBinenls: that uneqdvocally refer to honself as a 
candidate** standad referenced in MUR 5363 (Sbarpton), Factud and Lesd Andysis at 4. 
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Doing so in no way suggeste tfaat tfae Respondent faad made a determination to run for office. 
Furtfaermore, some of Mr. Brunner's travel to Washington, D.C, was family-related. Severd 
family members live in the Washington area, and during the time period at issue, a grandchild 
was bom m Bethesda, Mar̂ aid. 

B. Use of Advisers 

Complainant also dlqges tfaat tfae Respondent "faired a prominent Missouri politicd 
consultant, John Hancock, to advise and advocde for hiiiL" Retaiiung advisers does not, by 
itsd̂  remove a potentid candidate fiom tfae testing tfae waters regulations. Materials submitted 
by tfae Respondent in MUR 5934 (Tfaompson) include numerous statemente made by individuals 

00 identified as advisers to, or spokesmen fbr. Senator Tfaompson. 5!ee, e.g.. Response of Friends of 
O Fred Thompson, Inc. (Oct 5,2007), Exfaibit 7 (Politico article stating "Said Mark Corallo, a 

spokesman for Thompson... .**). 

Ml 

5 
^ Mr. Hancock is an established politicd consdtant based m Missouri who is wdl-known 
^ in politicd cirdes. It is readily apparent diat someone sudi as Mr. Hancock wodd be a vdudile 
*-« source ofinforoiation to someoite considering running for office in Missouri. As noted diove. 

Senator Tfaompaon relied on advisers and spokesmen during his "testuig tfae waters" period in 
2007, at least some of wfaom were paid. For example. Senator Thompson made a "payment to 
New Media Strat̂ es, wfaicfa tracks blogs aid provides strategic advice for dealing witfa online 
media." MUR 5934 CnuimpsonX Response of Friends of Fred Thompson, hic. at 6 (Oct. 5, 
2007). Senator Thompson also faired fiddstaffduring fais "testing tfae waters" stage. See 
Thomas Beaumont, Hire puts run closer for Fred Thompson, Des Moines R^ter, June 26, 
2007 C*Thompson faas signed Andrew Dorr to serve as fais Midwest pohticd director diould tfae 
actor and Temiessee Republican mn for tfae Republican presirientid nomination in 2008.") and 
attacfaed as Exfaibit 18 in MUR 5934 (Tfaonqison), Response of Friends of Fred Thompson, Inc. 
(Oct. 5,2007). 

In Advisoiy Opinion 1982-19 (Cranston Preddentid Advisoiy Committee), tfae 
Commisdon conduded tfaat a preddentid exploratory committee codd organize advisoiy groups 
to "andyze, researcfa, discuss and brief Senator Cranston on important public issues sucfa as 
fordgn policy, nationd defense, and domestic economic policy," and generally "provide 
information of importance to Senator Cranston in fais posdble preddentid campdgn," and tfaat 
sucfa activity fdi "witfain tfae 'testuig tfae waters* exception." A retauied pottticd coosdtant 
serves a sdistantidly sunilar pinpose. We are aware ef no Commission precedent tfaat suggeste 
tfaat fairing a politicd cnnsdtant, in and of itadf, is evidence tfaat an individud is no longer 
testing ifae waters. 
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C. Mr. Brunner's Stetemente 

Compldnant also references news reporte iidicating tfaat Mr. Brunner sdd fae was "very 
serious" (Complaint, Exfaibit B), and would do somedung, it is not dear wfafit, "very soon" 
(Complaint, Exfaibit A) and "soon" (Compkunt, Exfamit D). These statemeiite are dmilar to 
statemente made by Senator Fred Tfamiqison in 20Q7 wfaen he stated, "we*re gohig to fae making 
a stetement shortly that will cum all of did." MUR 5934 (Thompson), Stetpsent of Reasons of 
Vice Chairman Petersen and Commissioners Hunter, McGahn, and Wdntraub at 2. 

^ Compldnant asseite diat in Jdy, "witfaout recorded dissent, [Mr. Brunner] was 
Ml introduced as a candidate for U.S. Senate at die Target BBQ ui Springfield.*' Complainant 
<̂  provides no evidence tfaat diis occurred; no sudi introduction is mentioned m Complainant's 
1̂  Exfaibit D, wfaich supposedly serves as tfae substantiation for tfae allegation. Even if tfais did 
i n occur, Mr. Bnmner is not responsible fbr die word choices- and charactcfizdions of others. 
* T Commission regulations iidioate that oidy statemente nude or authorized by tfae individud are 
, ^ rdevant to testingdu watea eonddorations. 11 CF.R. §§ i00.72(bX3) and 100.131(b)(3). 
in 
^ Complainant's Exhibit D includes tfae transcript of an interview witfa PoliticMO for 

wfaicfa Mr. Brunner sat The Complaint focuses on a single short quote: "I'm ready to jump rigfat 
in." The transcript, faowever, reveals tfaat tfae interviewer did not understand tfais statement to 
mean tfaat Mr. Brunner faad made a decidon to run fbr office. Immediatdy dter Mr. Brunner 
sdd, "I'm ready to jump right ni," the interviewer adced him, "Wfaat*s going to sed the ded?" 
Thus, ibis person to wfaom Mr. Brunner was actually speaking did not understand fais words to be 
annnambiguous statement of present intent to seek federd office. The interviewer followed tfais 
question witfa, "Is that going to be in tfae next montfa, next couple months, any idea?" Claiming 
to be "ready te jumn rig|rt in̂  is similar in nature to Fred Tbomilson's statement tfaat fae was 
"leaving tfae door open." See Eric Pfdffer, Actor Thompsonpondcrs '08 run, Washington 
Times, Mardi 12,2007 attached as Exfaibit 2 in MUR 5934 (Thompson), Response of Friends of 
Fred Thompson, Inc. (Oct 5,2007). Botfa statemente are ambiguous, and ndtfaer comes close to 
being a defimtive declarBtion of candidacy. 

Contrary to Compldnant's assertions. Respondent did not "repeatddly declare[] fais intent 
to use fais laige peraond fintune to fiind fais campaign." Complaint at 2. Complainant's Exfaibit 
B consiste of an i4P artidc tfaat indudes tfae following sentence: "Brunner told the AP that fae 
wodd be willing to put some of fais own finandd fortune into a Senate bid, dtfaougfa fae declined 
to say faow mudt 'Ifl bdieve in mysdî  I'd make a contribntidn and faope tfaat others fisel the 
same way,* Brunner sdd." Nddier tfae reporter's cfaaracteiization of Bronaer's statemisnt, nor 
Brunner's actud statement, siqiport Complainant's assertion tfaat Respondent 'Svould use his 
large persond fortune to fimd tfae campdgn." Compldnt at 2,3. The reporter's characterization 
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is conditiond C'wodd be willing") and Mr. Branner's statement is in the foture tense ("I'd make 
a contribution"). Nddier uidicates tfaat a stetement of present intent faad been made. 

Compldnant also asserts tfaat "[i]n August, Brunner again was quoted as saying tfaat fae 
wodd make a 'sizeable' doaatioufiom fais laige persond fortune to fais campdgn.'* Complaint 
at 4. This is false. The St Louis Post-Dispatch airtido tfaat Coinnlainnnt references does not 
quote Mr. Brunner making any sucfa statement Ratfaer, tfae aulfaor parapfarases wfaat Mr. Brunner 
apparentiy sdd: "Brunner declined to say faow much of fais personal wealth he wonkl invest in 
fais campdgn but suggested his contribution wodd be sizable." See Complaint, Exhibit F. What 
Complainant fidsdy characterizes as Mr. Bruimer*s quote is actiudly tfae reporter's 

^ cfaaracterization, and it is in tfae foture tense ("but suggested fais contribution would be sizable"). 
^ The aforementioned sentence is tfaen foUowed in tfae article by tfais statement attributed to Mr. 
^ Bnmner: "We're not going to ran out of gas on tlus campdgn." This statement can tie interpreted 

a number of different ways, tfae mosl reasonable of wfaicfa is tiut Mr. Brunner was indicating tfaat 
VJ fae wodd not nm fbr office unless fae judged thd any campdgn fae undertook would faave 
^ suffident fimding and support He did not want to begin a campaign miiy to "run out of gas" 
tri before tfae end. 

Complainant includes an article fi:om The Hill tfaat daims anonymous "sources close to" 
Mr. Brunner said that his announcement was "imminent" The article then infoimativdy adds, 
"Branner's announcement is likdy to come sometime afier tfais week" Complaint, Exfaibit K 
Apparentiy even tfae autfaor of tfae artide faad doubte that an announceament was actually 
"imminent" Anonymous sources are certainly not rdiable evidence m a Conunisdon 
enforcement matter, and in any event, die "sources close to" Mr. Bnmner appear to faave been 
incorrect. Hie HiU artide was pddidied August 10,2011. Mr. Brunner's foimd announcemedl 
was hardly "fanminent" - it came needy two numifas later. 

Mr. Hancock's reported statemente are similar in future to Mr. Branner's. Mr. H^ 
indicated in Jdy to a reporter tfaat Mr. Brunner would be making an announcement regaiding fais 
intentions "very soon." 5ee Complaint, Exfaibit A. Conqilainant dso draws attention to Mr. 
Hancock's conunente about Todd Aldn, dtfaougfa tfais statement says absolutdy notfaing dxiut 
Mr. Branner's state of mind witfa respect to tfae status of his dedsion whetfaer to become a 
candidate. Complaint at 3 and Exhibit C. Mr. Hancodc's otfaer statement ("I woddn't be talking 
to you if fae wasn't") is completely devoid of context The Kansas City Star article makes it 
appearibaX tfais response was given te tfae question. Is he definitely running?, but tfant question 
does not appear in qnotation maiics, aud tfae oudior does not indicate wfaetiier fae acteady asked 
tfaat spedfic question. Mr. Hancodc could very eadly faave meant tfaat fae would not be talking to 
tfae rqxster uoless Mr. Brunner was seriously considering becoming a candidate. The article 
itsdf makes it impossible to detennine. Regardless of wfaatever question was actually adced and 
Mr. Hancock's response, past enforcement matters faave all focused on tfae potentid candidde's 
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own statemente, or statemente made m the potentid candidate's committee materids (such as 
brochures, books, or webdtes). The decidon to run for office was Mr. Bruimer's to make, not 
Mr. Hancock's. 

During the time period in question, rdatively few stetemente attributed to tfae Respondent 
actually appeared in tfae media. In fact, tfae Compldnt conqnles vutudly dl of die scant public 
record. On September 9,2011, anotfaer article, not included in Complainant's sdimission, 
apiieared in tfae Riverfront Times. Tfais artide presente a fiu* diffeoent, and far more accurate, 
picture of Mr. Brunner's activities. The J?ivei^ii/7¥me; reporter wrote: 

?T 
It seems like Brunner faas been on tfae verge of entering tfae race for montfas now. And 

i 0 yet, tfarougfaout those months fae's kept a steady low profile, fais political existence 
j ̂  seemingly kept alive by Hancock's statemente and reporters (such as tfais one) 
tn speculating on fais candidacy. 
<T 
^ ̂  Despite rehitive distance finm the press, a lack of public campdgning, and tfae feet that 
in nobody's redly siu?e wfaere fae stands on key issues, Brunner faas emerged as a viable 

Rqniblican candidate. 

Albert Samafaa, (Unefficial) Senate Candidate John Brunner Could Shake Vp GOP Primary, 
Riverfiroit Times (Sept 9,2011), 

fatto://blogs.riverfiionttimes.coni/dailvrfl/2011/09/iofan brunner democratic press release.nfap. 

D. Planning and Preparation 

During a July 23 interview, Mr. Brunner reportedly stated: 
Here's tfae red key - tfais is going to be one of tfae biggest, toughest campdgns in 
Missouri faistoiy. Claire [McCaskill] is a brilliant politician, sfae faas great staff and 
resources, sfae's getting money in finom Spielberg, Kevin Klein, you've got to look at tfaat 
and say, tfais is somediing tfaat is going to reqmre great Qiganization, a great team, a lot of 
dedicated people, and tfaat's wfaat we've been doing here for tfae last 90 days is putting 
togetiier tfae very best team, tfae best resources, best oiganization we can find. We've just 
dxiut got it togetiier faere. Now we're fooking at tfae launcfa plan, and that's wfaere we are 
ligjht now. 

Complaint, Exfaibit D. 

Notfaing in tfais statement is uiconsistent witfa tfae testing tfae waters regdation. Mr. 
Brunner acknowledged tfaat a campaign against Senator McCaddll would "be one of the biggest, 
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toughest campdgns in Missouri faistoiy." As a resdt, a "great oiganization, a great team,... tfae 
best resources" wodd be needed to win. A centrd fector in deciding wfaetfaer to become a 
candidate is tfae determination as to whetfaer one can actually assemble an orgamzation tfaat faas 
tfae resources needed to win. Anodier important consideratioî  especially for politicd 
newcomers, is how to introduce yoursdf to tfae public sfaodd you decide to become a candidate 
{Le., the "lauich plan"). All of tfaese consulerations are consistent with the concqpt of testing the 
waters to determine whetfaer to become a candidate. 

Preparatory orgamzation building, to be subsequentiy dqiloyed if tfae individud deddes 
to become a candidate, is fiilly condstent witfa Commission precedent regarding tfae testing tfae 

f̂j waters regulations. For examplê  in MUR 5934 (Thompson), four Conmiissioners conduded 
lap tfaat "sign[ing] a long-term lease on a bdlding in Nasfaville, Tennessee to serve as nationd 
^ ̂  faeadquarters... does not demonstrate tfaat an individud faas dedded to ran for office." MUR 
t n 5934 (Thompson), Statement of Reasons of Vice Chainnan Petersen and Commissioners Hunter, 
f r McGahn, and Wdntraub d 3. 

f n Ifae record in MUR 5934 (Ihompson) also contains an artide fixim Politico wfaich 
'[i includes tfae following description of Senator Thompson's activities: 

Advisers to Fred Thonqison faave begun eaqploring a range of staffing options - induding 
talking to potentid campdgn managers - as the actor and former Tennessee senator firms 
up fais plans to enter tfae Repidilican presidentid contest, according to people involved in 
Ifae conversations. TfaoinpsonfaasnotniadeafinddeddonbutisontrBdctobereadyto 
announce fais candidacy in June or Jdy, fais advisers say. 

[•••] 

On Friday, fae'll faave fais politicd coming out (but won't announce) d tfae annud dinner 
of tfae Lincoln Club of Orange County, Calif., a booking in the heart of Reagan country 
that declared GOP presidentid aspirante souĝ  aggresdvdy. 

Mike Allen, F. Thompson mulling summer decision. Politico QAsiy 1,2007), 
http://www.politico.CQm/news/8tories/0407/37S3.fatnd. attacfaed as Exfaibit 7 in MUR 5934 
(Thompson), Responseof Friends of Fred Thompson, Inc. (Oct. 5,2007). 

A subsequent aitide noted tfaat "[Qonner U.S. Sen. Fred Thompson will take a major step 
toward a 2008 ran for tfae Wfaite House by 'testing tfae waters' - beginning to raise money and 
hire campaign steff as early as Friday, severd sources dose to Tbonqison told CNN." Sources: 
Thompson to take big step toward White House Run, CNN, May 30,2007, 
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fattp://articles.cnn.com/2007-0S-30/politics/diompson.2008 1 thompson-gon-candidates-fiill-
fledeed-candidate? s=PM:POLrriCS 
(emphasis added) attadied as Exhibit 13 in MUR 5934 (Thompson), Response of Friends of 
Fred Thompson, hic. (Oct 5,2007). 

As noted above, another news article reported tiut "Thompson faas signed Andrew Dorr 
to serve as fais Midwest politicd director sfaodd die aetor and Tennessee Republican run for tfae 
Republican preddentid nomination in 2008." Thomas Beaumont, Hire/mils run c/oserybrF/iec/ 
Thompson, Des Moines Register, June 26,2007, and attached as Exfaibit 18 in MUR 5934 
(Thompson), Response of Friends of Fred Thompson, Inc. (Oct 5,2007). In tfae same article, 
"Tfaompson spokesman Mark Cordlo sdd, 'It means Senator Thompson will be ready, diodd fae 

rfi decide to run, and will faave die rigfat team in place to be successfid wfaen it's time to tfae go to 
tfae caucuses." Id. 

(0 

m In otfaer words, virtudly all of tfae activities dted in tfae Complaud as evidence tfaat Mr. 
Brunner was in violation of tfae testing tfae waters regdations (preparatory Qiganizationd 

T̂ 
p planning, fairing and rdying on advisers, travding to Washington, DC, to consdt witfa pnrty 
Ml leaders, appearing at local party evente) were previoudy found by tfae Commissioii, in MUR 
^ 5934, to be appropriate and permissible testing the waters activities. 

IV. Condurion 

For tfae foregoing reasons, tfae Commission diould find no reason to bdieve a vioUition 
occurred and dismiss tfais Complaint 

Sincerely, 

Jason Tordunsky 
Micfaad Bayes 

Counsd to Branner for Senate 
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